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Thisworkers' compensation appeal hasbeen referredto the Special
Workers Compensation Appeal sPanel of the Supreme Court in accordancewith
Tenn. Code Ann. section 50-6-225(e)(3) for hearing and reporting of findings
of fact and conclusions of law. The employee contends the evidence
preponderates against the trial court's finding that his heart attack was not a
compensable injury by accident under the workers compensation laws of
Tennessee. Asdiscussed below, the panel has concluded the judgment should
be affirmed.

The employee or claimant, Cross, was inured in an automobile
accidentin 1994 and left with apartial disability. In order to accommodate that
disability, the employer placed himin alight duty position as a security guard,
where he worked in an air conditioned guard shack. He would |eave the shack
from time to time to check theidentity of avehicledriver, adistance of twenty

to twenty-five feet from the shack.

InJuly of 1995, hewas prescribed nitroglycerinfor chest pain. On
the evening of August 17, 1995, he experienced slight chest pain at home. The
next day, a very hot one, he felt chest pain at work. The pain gradually
increased in severity and did not subside for several hours, although he did not
engagein any unusual physical exertion or stress. Heleft work and went home,

then to the hospital, accompanied by his wife.

Dr. Kenneth Allum treated the claimant. He testified that the
claimant had suffered aminor heart attack and that going in and out of theguard
shack in hot weather could have been the cause. Dr. Alfred Beasley disagreed
on both counts, from medical records. Both doctors are board certified in
internal medicine. Dr. Beasley is also a cardologist. The medical records
reflect the claimant as having poorly controlled diabetes, as being overweight

and a heavy smoker and having afamily history of coronary artery disease.

Thetrial judge prepared and filed an exhaustive opinion in which
he found that the claimant had failed to carry the burden of proof as to

causation, and dismissed theclaim. Appellatereview isdenovo upontherecord



of thetrial court, accompanied by a presumption of correctness of thefindings
of fact, unlessthe preponderance of theevidenceisotherwise. Tenn. Code Ann.
section 50-6-225(e)(2).

Varyingresultshave beenreachedinthecourtsof Tennesseewhere
clamsinvolved injuries from heart attack. Theresults depend on the facts and
circumstance of each case. It has been held, however, that the mere fact that an
employee suffers a heart attack at work does not mean the injury is
compensable. Travelersinsurance Co. v. Googe 217 Tenn. 272, 397 S.W.2d
368 (1965). It hasalso been held that aheart attack is compensableif it can be
shown by competent evidence that the attack was precipitated by the physical

activity and exertion of the injured employee's work. Wingert v. Government
of Sumner County, 908 SW.2d 921 (Tenn. 1995).

The competent evidence with respect to those elementsin thiscase
Is, at best, speculative and conjectural. Moreover, from the competent medical
proof, there is considerable doubt as to whether the claimant even suffered a
heart attack at all. Accordingly, the evidence fails to preponderate against the
judgment of thetrial court. Additionally, weare aware of no rule requiring the
trial judge to accept the contradicted testimony of a treating physician, as the

claimant contends.

The judgment of thetrid court isaffirmed. Costs are taxedto the
plaintiff-appellant.

Joe C. Loser, Jr., Special Judge
CONCUR:

Frank F. Drowota, |11, Associate Justice

William H. Inman, Senior Judge
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JUDGMENT ORDER

This case is before the Court upon motion for review pursuant to Tenn.
Code Ann. § 50-6-225(e)(5)(B), the entire record, including the order of referral to
the Special Workers' Compensation Appeals Panel, and the Panel's Memorandum
Opinion setting forth its findings of fact and conclusions of law, which are

incorporated herein by reference;

Whereupon, it appears to the Court that the motion for review is not

well-taken and should be denied; and

It is, therefore, ordered that the Panel's findings of fact and
conclusions of law are adopted and affirmed, and the decision of the Panelis made
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the judgment of the Court.

Costs are taxed to the plaintiff-appellant and his surety, for which

execution may issue if necessary.

It is so ordered this day of April, 1998.

PER CURIAM

Drowota, J., Not Participating



